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BEFORE THE FAIR POLITICAL PRACTICLES COLUIISSION

In the Matter of: )
) No. 75-014
Opinion requasted by ) July 3, 1975
Jobt T Tl st )
BY THE CO . ASSINTI. Ve Lave keen asked tne followrirg cacs-—

tion Ly Johy P. Galdchrist:

John Gilchrist is a loeokyist under Lne Political Reform
Act of 1974. His wife, Ingrad Gilchrast, 1s startirg a businecss
to engage in framing and matting of paictures. FBagnt Lo ten other
indaivaiduals, at least one of voort 1 the vife of a menber of tro
Legrslalure, are also startiing new busincsses al the same lcocation.
The individuals, including ifrs. Gilchrist, 1 ho are starting thea
businesses propos2 to hold receptions annourcing the ovening of
nev "shovs" at tneir scveral husinesses. At eech such reception,
2l] of the proprieteors vvill contraibule cqually to the cost of tne
recepltion., It 1s likeldy thal there vill be legislators and state
officials among the guests at some of the proposed receptions.

(1} Vhac provaisions, 1f any, of the Polilical Refcrm
Act of 1974 apply to the proposcd recepstion or Lo
the expenses incurred in connection thneret i1tn?

{2) Vould ihe giving of such a receptior by Mrs'. Gilchrasi
or Lthe facl ithat 1t v2ll {(or mar) be altended Ly an .
unknown nunber of pullic offacrals or ledgrslators or
bolh have any effccl on vhat [ir. Gilcnriet g regurred
to reporit as a lobbyist, or on tuac limstations con-
tained i1n the lav on the amounls tiaich ir. Gilchrist
1s permitied to spend as a loblyast?

(3) If so, wvhat would the said effects bz, and that
sections of the lav vould ke involved?

CONCLUSION

The Politaical Reform hct applics Lo the recepltion and the
expenses ancurred in connection therevvath 1f !Mrs., Gilchrist is
acling as her husband's agent or 1f£ he arranges for Lhe payments.
if the pa,awents are madce as vart of "irs., Gilenraist's manageaent
and contirol of hor kusiness, they are not cnargeahle Lo
Mr. Gilchrast. The effects on lir. Gilchrist's reporting ohliga-
tions and the sections of tne Act ainveolved are discussed Lelcow.
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ANALYSIS

The activities of John P. Gilchrist as a registered lobbyist
are regulated by Chapiter 6§ of the Polaitical Reform Act. Any eacnanga
beti:een a lobbyist #nd an elective state official, legislative off:-
cial or agency orfficial or rerber of tne farilv of any such officaal
must be rerorted uider the ~hct. CGover--ari Cole Secticen £6107.1)
The offering oi entertainr
recceptions vvould be enchan
the regulations adopted pu

a re
within tne defainrtions of tine Act and
ani to the Ahct.2/

oy D

n
e
s

™o transactions are in cuestion here: Proviading funds to co-
sponsox the receptions jointly viith a legislator's wvife, and offer-
ing food and beverages to various officials at the receptions.

The payment by lirs., Gilchrist of a share of the cost of a
reception doecs not constitute a gift from llrs. Galchrist to the
leyaislator's viife 1f consideration 1s pressnt in the amount paid
by the legislatox's wife.

4
"Gift" means any payment to the entent ihat considera-
tion of egual or greater value 1s not received. Any
person, other than a defendant in a craminal action, vho
clarme that a pavmenit is not a gifi by reason of receipu
ol conscrderatron has the burden of proving tnat the
consideration received 1s of egual or greater value....

Section 82028,

Although the burxden of prcof that the puyment made by tne
legislator's viafe 1s egual to the amount wmaid by hrs. Gilchraist
wvould be on the lcbbyist should the mattexr be cuestioned, wve re-
lieve thas hurden is satisf{ied since lrs, Gilchraist and the legis-
lalor's wife coniribute egual amounts, as do the other preopraietors.

A further qguestion 1s wvhcthexr the payment made for the recep-
tion 1s a reportable "exchange" with the legislator's wife.
Mrs. Girlchrast 1s not herself a loobyist and has no obligation
under the Act., The guestion of vhether lir. Gilchrist rust report
the exchange raises the larger 1ssue of the applicapiliiy of Lhe
Act 1o the actaivities of the spouse of a lopbyist. If a lobbhyist
acts lhrough his or her spouse as an agent, this conduct 1s regu-
lated by lhe Act as tnough 1t werc tne loubyast's own act. Ilicvevear,
one spouse 1s not autonatically Lhe agent of the other spouse. "The

1/ Al statutlory references are to the Government Code unless other-
wise noted,

2/ See FPPC Reygs. Section 18620.
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relationship of huskand and vife doas net carry with it the rela-
tionship of princ.pel and agent." tixllia s v. Tam, 131 C. 64

(1800} ; hrovn v. Gxtoby, 45 C.A.2d 702 (1941); Telo rlio Suilding |
Corrzany v. Joneos, 81 C.1.2d 725 (1247). 1In eczcn anstanca the !
exisienace Or nin-.Listanca ol an agane relotiortsaly &rso-ds on

the particular “rets. In the vrezear case, 12 ''rs, Gilchrist s

actins o . Colourzst's aooib, e v olld s oroFLocernlooacd Lt

c.uch., gz cald ¢ répozt;ul:. Ve ar_ giveor ro irzivs, 'o ever,

suggesting trat lre. Gilchrasi 1s acting as agent Zoxr liz. CGrlchrist.
accoxdrrgly , v conclude Lthat haced on the faets wa are citen,

thers 15 no recuive-ent thai the recoptionz be repcorted as

"exchanges' Lhelwvzen the lohbyist and the legislatler's waiie.

We turn next {o the consocuencps of officarals attondlnq the
reception, who reccive a gL‘*” of food and ériat.2/ If this g1’z
is made by a loibyist or arrerced for by a lobnbywst, it 1s subjcci
to the limiis and ithe reporving reauiremenis of the Act. Gifts
arc reportable Ly a lobbyict undor fecticn §61C7 (L) (4} . Furiher-
more, a lobhyist s pthleuEd frem mohaino gafils e"ccedlng ten
dollars in one month to state candidatos, electzd ziate offrcers,
legizlataive ofiicarals and agenc offacrals. Secticons 86201 and
B6203.

The qguastion ve must consider is vhether giliz madc bv a
lobbyist's spouse to a publlc officzal incidonial to the nanage-
ment of a husirness, cre chargeablz to Lhe lozbyast. Tt wvould be
possible to concluae tnat Lnn lebhyist and syrougfe are Zeparate
indivaduals, and thal ithe making of a gift by the cpoase cannot
be attriebutca to the loobyisi i1n cie absence of an agbkney rele-
tronchip. Aluernatively, vie could conlude ihat vhen the gaft s
made from ccocamunity proverty, the labhwaist's wealth is d1*1“1&b d
by the amount of the girft, and that Lhz gift must thereiore ke
atiributed o the lokbyisi in all such cases.

We believe, borever, Lhat neither "absolute® wviewl 1s a
correct inter.raztacion of the hct. The proasbrtion on girfis frov
lobbyists to cificiels 1s intended to prevent the official from
feeling under a pcrscnel obligalion to Lthe lobly:rst vhich might
conceciously or subeonscirously affzct the official's decicions.

To permit the lo“bqlst' spouse Lo meke such giits wathoutl limrta-
tion on ithe ground tnat the spouszs arc sevarate lndlvidaals voulc
be to i1gnosre the realitics of norral social intercourse znd vrould
create a najor ang unnecsssary loophole 1n the lass. Gifts from
the lobbsist's spouce could have an effcct rdentical Lo gunils from
the lobbyict, oven if all t'e lecal reqguirements for an agency
relationchip are not presenti. ZAccordingly, we believe thac

§7hc are nol told vhether the recepitions are open to the public
generally or are by invitaticn only. If anyonc may altend the
recention 1t 15 arguable that no "¢i1ft" has been made within
the meaning of the Act, beceuse the official 1s treated no
dirfferently than othcr meabers of the public. PRecause of the
Vicwus cspresscd in the texi, it 15 nolt necessary for ue to
reach this i1ssuc.
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normally, a gift rade by the spouse from community proveriy is
chargeable to the spouse.

To a\pl" such a princivle withoul exception, hovever, ssould
g0 bevond tuo pro,iticens axd wanposces of tha Act.  Laen there are
circumstiarces wresesi vhich clearly airdicate thau the spouse is
actrisog vl tol s acJono Sl o L o s ol o vvr oo o)
hus or her oy rhye™ are urrolzied to ose of Lhz lohl -et, e
do rot believe the ci1ft 1s rroverlys clargeable to the lshevost.

In the precent casz, vrere the cilt g - ada incilfentzl Lo Lhe
ranagencone of a business by the spouse and vhera tnere is no i1nd.-
cation Lhat the spoase is seehinc Lo further Lhe surposes of the
lobbyaist, vz kzlicve suca circ LTStaxcob are pressnt., Rcoecordingl,

we believe the orlt of foed end beverzsges to an' oublic officials
vho attend che recentions arae noc cka;_:au\c to Mz, Galchrxist, and
that in the absence of reooulavions to the Euu"L.ch" b Llhe
Comriission, such gifis are not lcﬁ01tgmle._ Ouxr conclusion is
cons ¢5thu ivith the lav of cormunilty property hich, vhale
requiring the conscent of bolh spouses to the mekaing of & gift,
providzs that a spouse vho wanages ‘a business has the sole :
mapragerrent and control of the business. Civil Code Seclion

5125 (b)) and (d}.

Approved by the Commissicn on July 3, 1975. Concurring:
Carpenicr, Leovenstcdin, Maller and Waters, Commissioner RBrosnahan
abstained.

\l ./LLL-‘.

Danicl H. Louenstéfn
Chaixrman
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E;Thc Commiscsicn prasenrtly has pending before it a proposed regu-
lation vhach wvould, 1f adonted, make sucnh gifts by the spouse
of a lobbyist repertakle under Section €6107 (g).



